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Digests of 


fOREC 





LOSURE — A foreclosure 


sale will not be set aside on the 


grou! 


where 


was 
the n 


id of mistake or accident 


> the mistake or accident 
occasioned by reason of 
egligence of the party as- 


serting it and where the sales 











price was not inadequate. 

_The right of redemption is now 
cut off by and at the time of 
the Sheriff’s sale. 

Digested from an opini by 

twart. J.S.C., rendered Sept. 30, 






















































a Was 


ence 


Oo 


ielski, owner of the 


to attend the sale w 


foreclosure action 


rtised by the Sh 


prior to Apri 


tO neglect on t r 
urts will not interfere with 


Appellate Div. Crane v. 
and Rosoff. For Bielsky— 








1 M. Ehrenkran For 
Kein & Scotch ‘(Maurice 
h of counsel. A. Donald 


ef) 





ie, Jr., on the bri 
idants Rosoff appeal from 
- setting aside a foreclo- 
e made April 8 at which 
re the high bidders. The 
as made on the petition 
premises 


lleged the sale was for an 





ate price and that they 
notice of the sale date. 
ier found that the sale 
$12,200 was not inade- 
ut that failure of defen- 

as the 





f a misunde and 
on their rt ¢ ha 
n thereof the sale shoulc 





side. 


, 1952 and the de 
pondents were duly 

suit was pr 
dgment adjudging the 
$7,748.44 due plaintiff on 
rtgage etc. The 


10 
ie 








Defendants 
reof and consulted an at- 
n March 19. The at 
da two kK 
f the sale w 
held on Ap 
ised defen 













sale wou 
spoke tod 
es, and that 
he wrote 





them he could do noth 


th 


that 


and 1e 
next day. Def 
‘eiving any notice that 


> was Scheduled for April 
receiving the letter which 
torney sent them on April 
hich they did not receive 
e evening of April 8 
1e representing the 
s attended the sale but 
aS competitive bidding 
bid of $12,200 by appel- 
soff would have produced 





de- 





s of approximately $4,500. 
The power to set aside 


Sales based on competi- 

ding should be sparingly 

1. Judicial es made 

irregularity or fraud, and 

1ave not been affected by 
or mistake, 1 not be 
for mere ir 

ere, there 
price and there is 
irregula 


m is that 















no 
or fraud 


was 





sale 











d by mis- 
ng defends aad no 
tice of the sale 
offer no te ex- 
of their fa r neg- 
splay suffic terest 
atter to ascertain the 


d date. They app 
ling even tho 
ale had been s 
°k of knowled7ze is to t 
d not to accident or 
or deceit or fraud, but 

heir part. 





‘here the mistake assert- 
occasioned by the negli- 
the one asserting it. 


uthermore, as a general rule, 





a sale will not be set aside unless 
there has been some loss to the 
party seeking such action, that 


is, unless there was an inade- 


| Quacy of the sales price, and such 


is not the case here. 

Defendants assert that they 
had a right to redeem, in any 
event, since the right of redemp- 
tion was not cut off until after 
confirmation of the sale. 

Prior to Sept. 15, 1948, the 
Sheriff was not authorized to de- 
liver a deed until after confirm- 
ation of the sale by the old Chan- 
cery Court. But rule 3:77-5 (now 
4:83-5) authorizes the sheriff to 
deliver a deed in pursuance of 
the sale unless a motion for 
hearing on an objection is serv- 
ed on him within 10 days of the 
sale, or prior to delivery of the 
deed. Confirmation is no longer 
necessary. Since confirmation is 
no longer necessary, there is no 
reason for holding a Sheriff’s 
Sale is not completed when made, 
Subject to the power to set it 
aside on motion made within 10 
days. Even under the prior laws, 
a Sheriff's sale was deemed ef- 
fective from the date of sale if 
subsequently confirmed, and the 
right of redemption was cut off 
by the Sheriff’s sale and as of 
that date where there was sub- 
sequent confirmation. Since no 
confirmation is now required the 
right of redemption now cut 
off by the sheriff's foreclosure 
Sale 


Order 


1S 


aside 


Union Bar Sponsoring 
Master Testimonial 
Dinner 
Chief Justice To Be Principal 
Speaker; Senator Hand Will 
Act As Toastmaster 
The Union County Bar Asso- 
ciation is sponsoring a Testimon- 


ial Dinner to twelve recent ap- 
pointees to judicial and other 


important legal posts from Union 
County. Those to be honored at 
the dinner which will be held in 
the Essex House, Newark, at 6 
P.M. on October 29th, are Judges 
Edward A. McGrath, Walter L. 
Hetfield III, Nicholas A. Toma- 
sulo, Milton A. Feller and Harold 
W. Borden, Prosecutor H. Russell 
Morss, Ass’t Prosecutors Edmund 
J. Kielly, Hyman Isaac and 
Chester A. Wiedenburner, Legal 
Ass’t Carroll K. Sellers, Parole 
Board Member Joseph L. Bresch- 
er and Tax Appeal Board Mem- 
ber Edward A. Cohn. 

Chief Justice Arthur T. Van- 
derbilt be the principal 
speaker of the evening. Senate 
President David Young III will 
also speak and Union County 
Senator Kenneth C. Hand will 


— 
Wiis 













act as Toastmaster. 

A portrait of Judge Alfred A. 
Stein. who has retired from the 
bench, will be unveiled at the 
dinner. The portrait will subse- 
quently be 1g in the Union 
County Court House. 





Stein 
ittee 


is chairman 
in charge of 
R. Vander- 


Richard V 


or tne cor 






vliilam 


r. is secre- 
is treasur- 





Judge Waesche To Sit In 
Merristown Oct. 16 





Superior Court Judge Donald 
M. Waesche will hear motions 
in Morristown Friday morning, 
October 16th. 


nan American Bar Center 
Recent Opinions Cornerstone Ceremonies 


Arranged 


Prominent members of the 
bench and bar from throughout 
the United States will take part 
in ceremonies in Chicago Nov- 
ember 2 in connection with the 
laying of the cornerstone of the 
American Bar Center, the new 
legal research facility and na- 
tional headquarters building of 
the American Bar Association. 

e Jackson of the Unit- 
tes Supreme Court will be 
rincipal speaker. President 

1 J. Jameson of the A.B.A. 
and former President 

Storey will speak 
briefly outlining the aims and 
objectives of the Center. 

Mr. Justice Jackson is chair- 
man of the special committee of 








A.B.A. to conduct a national 
study of the administration of 
criminal justice. 


Through the American Bar| 
Foundation, the non-profit} 


which is constructing | 
operate the Center, a 


agency 
and will 
zeneral 

tended 

to attend the 
speaking 
10:30 a.m. with the cornerstone 
ceremony following immediately 
at the Bar Center site at 1155 


members of the bar 





East Sixtieth Street, on the 
University of Chicago midway 
opposite Rockefeller Chapel. 


onstruction of the 
began July 15, and is 
for completion a year 


While 
building 
scheduled 


from that date, the campaign 
for funds being conducted by 
the American Bar Foundation 
among members of the profes- 
sion is just now reaching its 
intensive phase. A number of 
states already have exceeded 
| their npaign quotas, but in 


others the m 
occur during the fall months. 
Attorneys themselves are con- 
ducting the fund campaign in 


the various states, counties and 
cities on behalf of the American 
Bar Foundation 


The ceremonies are being held 
in connection with the fall 
meeting the Board of Gover- 
he American Bar Asso- 


+ 


nors of 

ciation, to be held in Chicago 
Oct. 30 and 31, and the annual 
meeting of A.BA. section chair- 


men scheduled for Nov. 1 


| Federal Bar To Elect 
Officers At Next Meeting | 


The next meeting of the Fed- 
eral Bar Ass’n of NJ. N.Y. and 
Conn. will be held on Tuesday | 
evening, October 13, at 7:30 P.M.| 
in Room 110 of the Federal Court | 











House, Foley Square New York. 
The main business of the even- 
ing will be the election of the 
officers of the Association for 


the year 1953-54. There having 
been no additional nominations, 
those mentioned in the report 
of the nominating committee 
dated September 4 will be de- 
clared elected 

Presiding at the induction of 
the new Officers and Trustees 
and members of the Membership 
Committee will be Chief Assist- 
ant United States Attorney for 
the Eastern District of New 
York, Hon. Cornelius W. Wick- 
ersham, Jr. Mr. Wickersham will 
also give a short talk on the 
operations of the U. S. Attorney’s 
office in Eastern District 
under the new administration. | 

On Wednesday, November 25, 
the annual Thanksgiving 
| Luncheon of the Association will 
be held at the Waldorf Astoria. 
| Outstanding public figures will 
'be in attendance. | 


the 


invitation is being ex-!| 


ceremonies. The| 
program will begin at! 


ajor solicitation will | 


| will 


Judges John 0. Bigelow and Alfred A. Stein Retire 


by 
Israel B. Greene 

The recent retirement of 
Judges John O. Bigelow and Al- 
fred A. Stein may be said to 
mark the end of a judicial era 
in this State. True, we still have 
several Judges in our present 
Court system who once sat in 
the old Court of Chancery; but 
Judges Bigelow and Stein, more 
than any other Judges because 
of their length of service, may 
be said to have been the con- 
necting link between the great 
Chancery Court in which Vice- 
Chancellors Backes and Leaming 
sat, and the present Chancery 
Division of the Supreme Court. 

This is not the occasion for 
a critical appraisal of the con- 
tributions of Judges Bigelow and 
Stein to the jurisprudence of 
this State. What I shall attempt 
is to give a short profile of each 





"State Bar To Join 
Citizenship Conference 


The New Jersey State Bar As- 
sociation will play a leading role 
in the first annual New Jersey 
State Conference on Citizenship 
to be held at Trenton State 
Teachers College from 8:30 a.m. 
to 4:30 p.m. Saturday, October 
10, it was announced by Edward 
T. Curry of Camden, Associa.vion 
president. 

Former Judge Philip R. Geb- 
hardt of Clinton has been named 
the Bar Association's official rep- 
resentative to the Conference. 
Dr. Emma E. Dillon of Trenton, 
Association secretary, will par- 
ticipate in the discussion as an 
evaluator, and Stephen J. Mag- 
ura of Jersey City, chairman of 
the Association’s Americaniza- 
tion committee, also will attend. 

Among the speakers on the 
program will be Chief U.S. Dis- 
trict Court Judge Phillip Forman, 
who is a member of the State 
Bar Association. 

The Conference will evaluate 
the findings of the Eighth An- 
nual National] Citizenship Con- 
ference in Washington in Sep- 
tember, at which Mr. Magura 
represented the New Jersey State 
Bar Association. Among other 
objectives of Saturday’s meeting 
be finding ways to make 
citizenship more effective on 
State and local levels, and ways 
in which specific organizations 
can help develop a more enlight- 
ened citizenry. 


Article On Law As A 
Career Praised By Bar 
And Public 


Reprints Made Available 
Without Charge 

“Twenty-four of the signers 
of the Declaration of Independ- 
ence were lawyers. Twenty-one 
Presidents of the United States 
were lawyers. Congress and the 
state legislatures have been 
mainly staffed by lawyers. At 
last count, no less than 18,000 
lawyers were serving their 
states, counties and cities as 
governors, judges, district at- 
torneys and city corporation 
counsels. Thousands more were 
holding other important govern- 
ment Offices.” 

Roscoe Pound, former Dean of 
Harvard Law School, is the 
authority for this statement on 
the opportunity offered to law- 
yers for public service. It ap- 
peared in Collier’s, Ladies’ Home 
Journal and the Saturday Even- 
ing Post as part of a two page, 
article-type advertisement run 





(Continued on page 2, col. 4) 


of them and to touch upon some 

significant phases of their ju- 

dicial work which stand out in 

my mind as a result of many 

years of practice before them. 
Judge Bigelow 

Judge Bigelow was born in 
Newark on September 30, 1883. 
He graduated from Princeton 
University in 1905, and was ad- 
mitted to the Bar in 1908 as an 
attorney, and as a counsellor in 
1911. After his admission to the 
Bar, he practiced law in Newark. 
In 1922, he was appointed Prose- 
cutor of Essex County by Gover- 
nor Edwards. In 1927, he resign- 
ed that office to accept the posi- 
tion of counsel for the Public 
Utilities Commission. He served 
in that capacity until April 8, 
1930, when Chancellor Walker 
appointed him a Vice-Chancel- 
lor to succeed Vice-Chancel- 
lor Bentley, who died in office. 
During his first five years on the 
Chancery Bench, Judge Bigelow 
sat in Jersey City. He was trans- 
ferred to Newark in 1935, when 
Vice-Chancellor Backes _ died. 
Chief Justice Vanderbilt assign- 
ed him to the Appellate Division 
of the Superior Court when the 
new judicial system became ef- 
fective in 1948. 

Judge Bigelow comes from an 
old and distinguished family, 
having its roots in Colonial his- 
tory. His maternal ancestors 
trace their lineage back to sev- 
eral of the Colonial Governors 
of New Jersey, who, by virtue of 
that office, were also the Chan- 
cellors of the Colonial Court of 


Chancery. His grandfather, 
Moses Bigelow, was Mayor of 


the City of Newark during the 
Civil War period. 

As Prosecutor, Judge Bigelow 
was thorough in preparation, 
impersonal in trial, and fair to 
the defendants. He cherishes a 
compliment,—a statement made 
by a defendant in a first degree 
murder case (while the jury was 
out) that “the prosecutor gave 
me a fair trial”. 

Of all his public service, hé 
liked best his work as Vice- 
Chancellor. During the twenty- 
three years of his service on the 
Chancery and Appellate Bench, 
Judge Bigelow filed about 1300 
formal opinions. These decisions 
are an enduring monument to 
his intellect, industry and capa- 
city for disinterested judgment. 
His opinions are lucid and ob- 
jective, and show evidence of 
painstaking labor and independ- 
ent research. He had a talent 
for condensation. He made no 
attempt at literary adornment; 
and if his opinions make no pre- 
tense at oracular or epigram- 
matic utterances, they are sing- 
ularly free of vehemence, or 
self-righteous indignation, or 
dicta. 

On the Chancery Bench, 
Judge Bigelow was not a so-call- 
ed “popular Judge”. The Bar re- 
garded him as cold, aloof and in- 
accessible. In part, this was due 
to the fact that he was reserved 
and retiring, but in a measure, 
it was also due to a self-imposed 
strict rule of judicial decorum, 
to avoid any appearance of in- 
timate friendship with mem- 
bers of the Bar. Those who came 
to know him better, found that 
beneath his aloofness and glacial 
Court manners, there was a gra- 
cious and scholarly gentleman 
with a sense of humor. 

Judge Bigelow became Vice- 
Chancellor at a time when the 
Court of Chancery was in need 
of rehabilitation, and within a 





“(Continued on page 5, col. 3) 








in the current 
monthly publi-+ 
Association. 


This artic'e a'so appears 
issue of the F.seex Bar News 
cation of the Essex County Bar 
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"DIGESTS OF RECENT OPINIONS 


DAMAGES—Damages for breach 
of contract may include loss of 
profits if the loss results direct- 
ly from the breach oris suchas 85, the 
might reasonably be supposed and regulators which plaintiff 
to have been in the contem- was obliged to purchase 
plation of the parties when the where, and $1260 for loss of pro- 
contract was made and if there fits, computed at $30 per day for 
are criteria by which probable 42 days. The jury returned a 
profits can be estimated with verdict for $2,094.85 being $200 
reasonable certainty. in excess of the claimed damazes. 

—Prior profits realized in an es- Defendant moved for a new trial 
tablished business can form which was denied when plain- 
sufficient basis for estimate of tiff agreed to a reduction of $200 
loss of future profits caused by in the verdict. Defendant appeals 
breach of contract. arguing the verdict was the re- 

—The fact that a verdict is in sult of mistake, passion, 
excess of the damages proved ality or prejudice, 
does not, per se, show the ver- was insufficient proof of loss of 
dict is the result of mistake, profits 
passion, prejudice, or partial- Plaintiff testified 
ity requiring a new trial. been a commercial 
Digested from an opinion by 35 years 

Freund, S.J.A.D., rendered Sept. qaily profit was $30 per day. 

30, 1953. Appellate Div. Casler \ Held: The fact that the verdict 


age age regulators, but which equip- 
ment defendant failed to deliver. 
Suit was brought to recover $594- 
cost of the generators 


that he had 


Jeber “or ¢ >} ]< ichar : > 
Weber. For appellant—Richard was in excess of the damages 
O. Venino (Richard E. Burke, 5)¢\ed does not, per se, show it 
atty). For respondent John was the result of mistake, parti- 


Warren, Jr. (Parsons, Labrecque, 

Canzona & Combs, attys). 
Plaintiff, a commercial fisher- 

man, purchased from defendant 


ility, passion, or prejudice, and 
it was well within the discretion 
of the trial court to reduce the 
verdict to conform to the proofs 


ci — sage — Accordingly, | the first point is 
which he alleges were to be com- without merit. 
plete with generators and volt- The prima facie measure of 


—_—---— 


breach of a con- 
ract is the amount of loss which 
the injured party sustained 
LEGAL h reby, This includes 
profits if the loss results direct- 
FOR ALL ly from the breach of the con- 
TRUST tract or is such as might rea- 
Invest sonably be supposed to have been 

FUNDS profitably in the contemplation of both 
parties at the time of the mak- 


y AY ing of the contract as a result 
2/0 of non-performance, and if there 
lotest rote are criteria by which the 
si ie profits can be estimated 
reasonable certainty 

prospective future 


fiis from a new 


damages for the 


loss of 
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Specializing in the Eavecution of 
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TITLE INSURANCE. 
PH. A. MORTGAGES 
CONVENTIONAL MORTGAGES 


The Largest Title Insurance Company 
in New Jersey 
Capital and Surplus over $1,700,000 


Untrep States MortGace & TITLE 
GUARANTY COMPANY ot NEW JERSEY 













Phone HUbbard 7-4300 
19 Banta PI., Hackensack 


Phone Mitchell 2-6300 
972 Broad St., Newark 


else- | 


parti- | 
and that there | 


fisherman for | 
and that his average] 
|—A parent who has custody and 


mate of lost profits was based on 

the actual experience of many 

years, and the credibility of his 
testimony was for the jury. While 
the plaintiff was his only witness 
as to the quantum of loss of pro- 
fits, that of itself does not render 
the verdict improper. 

Affirmed. 

PARENT AND CHILD — NEGLI- 
GENCE — A parent is under a 
duty to exercise reasonable 
care to control his minor child 
so as to prevent it from inten- 
tionally harming others or 
from so conducting itself as 
to create an unreasonable risk 
of bodily harm, if the parent 
(a) knows or has reason to 
know he has the ability to 
control the child and (b) knows 
or should know of the neces- 
sity and opportunity for exer- 
cising such control. 


control ot a child and who 
knowingly permits a gun and 
ammunition to be kept in the 
house where it is accessible to 


the child, may be liable in 
negligence for injury to an- 
other caused when the child 


secures and discharges the gun. 

Digested from an opinion by 
Burling, J., rendered Sept. 30, 
1953. Supreme Court. Mazzilli v. 
Silzer. For appellant Robert C. 
Gruhin. (Morris Edelstein, atty) 
For respondent Adam—Elmer J. 
Bennett (James P. Beggans, of 
counsel, Milton A. Dauber on the 


brief). For respondent Frances 
George J. Kaplan 
Plaintiff was injured as a re- 


ischarge of a shot- 
direction by 


sult of the d 
gun aimed in his 





Kenneth Selzer, 9 year old son 
of the defendants Adam and 
Frances Se He sued the par- 
ents Judgments of dismissal 


were entered in fé both 
parents. These wer 
appeal and 1 
ertification 

Two issues are involved: (1) 
What are the applicable princi- 
ples of law as to the nature and 
extent of duty of parents to pro- 

t third persons from iniury by 


ivor of 
e affirmed on 
tiff obtained 


tect thira 





their offs and (2) What is 
h effect ere the parents are 
separated and the infant is liv- 


ing with and in the custody of 
one of the parents. 
Adam and Frances 
yr separately and 
was living with 
Kenneth had had an 
with plaintiff over a 
knife. Subsequently Ken- 
Was seen pointing the gun 
21 Window in Frances’ house, 
tiff. The gun went off 
i injured. Ken- 
it went off acci- 
in eoiaaeed “9 
‘other. Kennet 
t n the gun from the 
closet and loaded it with a shell 
top bureau drawer. The 
closet and ss were in the 
by the two 
closet nor the 
a Frances 
run and had put 
knew 














was 











it in the closet. Frances 
Kenneth pl ayed with guns and 
} he us Frances 


ut an hour be- 


a 
e told Ken- 


here is based 
render a per- 
2 theory of negli- 
be a breach of 
part owing to 
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LAW # AS A CAREER 


(Continued from page 1) running on choosing 


and was written by Dear 

The ad brought a spo: 
flow of hundreds of con 
tory letters, the compan: 
ed, from parents, studen 


in these magazines by one of 
the leading insurance compan- 
ies. Entitled “Should Your Child 
be a Lawyer?”’, the article is 


one of a series the company is ance teachers at the hic 





| conne 











and college levels and f 


the individual complaining, the yers. 

observance of which would have A member of the 

averted the injury. Bar Association wrote 
The duty in the present case double page advertise: 

is found in the principle that one the current issue of th 

has a duty not to permit a third gay Evening Post, re! 


person to use a thing or engage 
in an activity which is under his 
control if he knows or should 
know that such person intends 
or is likely to use the thing or 
conduct himself in such a man- 
ner as to create an unreason- 
able risk of harm to others. Such 
a duty has been held to exist in 
ction with the storage or 
possession of dynamite cartridges 
in the home of the parent of an 
infant. 

A corollary philosophy is that 
a parent is under a duty to exer- 
cise reasonable care so as to con- 
trol his minor child as to prevent 
it from intentionally harming 
others or from so conducting it- 
self as to create an unreasonable 
risk of bodily harm if the parent 

(a) Knows or has reason to 
know that he has the ability to 
control his child, and 

(b) Knows or should know of 
the necessity and opportunity 
for exercising such control. 

Applying these principles, it is 


the legal profession, is 1 
preciated and is truly 
public service in behalf 
relations between the 
the public. Too often 
erican lawyer is depicte 


public 
behalf of our 
most grateful.” 


service are negle 
professic 


The president of a 
association extended it 
thanks to the company 
ning the ad and said: 
national organizations 
yours took the same viey 
helping the legal p 


there would be less diff 
this nation.” 


Spokesmen for the 
report that the letters 
ing from all parts of the 
and from children as 
grown-ups 
wanted a copy for an 
his future career; tw 


the majority opinion that the agers wanted to keep 
court erred in dismissing the future reference; hig} 
complaint against Frances, but teachers in Texas and 


properly dismissed the complaint asked for a number of 


against Adam The evidence for guidance use; a 
was sufficient to submit the men’s association in C 
cause for jury determination cut asked for copies to « 
as to whether it was negli- to their community; 


still overseas, ; 
copy because he hea 


permit the veteran, 
to be kept a 
unguarded it and was 
Kenneth's the service; a New Yor 
wanted it to frame in h 
an Indiana lawyer sug 
reprint should be sent 


gent for Frances to 
shotgun and the shells 
where they were and 
and if so 
conduct was what 
son would easonably expect a 
child of his age might do. As to 
Adam, however, there was no lawyer in the country; 
testimony from which the jury bar association in 
might infer he had access to the voted its appreciation < 
house, had of or know-. for copies to send to 1 
ledge of the schools and colleges 
The letters contained 
requests for reprints 
company has made it 
in booklet form. Copie 


hether 


a prudent per- 






possession 
the existence of 

gun, or had custody or control 
of Kenneth or of the situation. 
Affirmed as to Adam. Reversed 
and new awarded as to 





wrong light and his vir' 
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Frances. obtained without charg: 
Justice Wachenfeld voted to ligation by sending a 
affirm as to both defendants. to the Public Relation 
Justices Jacobs and Brennan ment, New York Life Ir 
voted to reverse as to both de- Company, 51 Madison 
fendants. New York 10, New York 
e 
Investment Assistance 

Attorneys faced with investment 
problems, for themselves and their 


clients, frequently use the Investment 
Advisory Service of National State 
Bank of Newark. 


Specific recommendations on se- 
curity transactions and custodian 
service are available for a single, 
moderate fe 


artment of tates and Trius ts 


THE NATIONAL STATE BANK 


810 BROAD STREET, NEWARK 1, N. J. 


Other Offices in Orange, Irvington and Newark 
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DIGESTS OF RECENT OPINIONS 


CRIMINAL LAW—An indictment 
which charges a county detec- 
tive with wilfully and unlaw- 
fully doing nothing after he 
has knowledge of an infraction 
of the law charges an offense. 
roUNTY DETECTIVES — LAW 
“ENFORCEMENT — A county 
detective has the same duties 
as a policeman or constable, to 
wit, to preserve the peace and 
to be on the look-out for in- 
fractions of the law and to use 
due diligence in discovering 
and reporting them and in a 
proper case arresting the per- 
petrator and lodging and pros- 
ecuting a proper complaint. 
TRIAL — The granting or denial 
of a motion for continuance 
because of aroused public opin- 
jon is in the discretion of the 
trial court. 
fVIDENCE— Records and letters 


found in the possession of or 
in the office of a person are 
only admissible if the posses- 


sion and circumstances are 
such as to reasonably indicate 
he had read them and had 


know ledge of the contents, and 
even then are admissible only 
for the limited purpose of prov- 
otice and not as evidence 


ing n 
of the truth of their contents. 
ed from an opinion by 
J.A.D., rendered Sept. 








19 Appellate Div. State v 
rec . For the St David 
is, Spec. Dep. Atty. Gen 
r appellant—Albert S 


Kapp, atty.. Herman W 


ie 
i 


Gross 



















app -ounsel, on the brief) 
TI rst count of indict- 
n urges Orecchio, knowing 
iat emises at 2075 Lemoine 
tye., rt Lee were being used 
rg ling, unlawfully d wil- 
ected al Sé 
S witl as 
Coun to 
renend and arrest the per- 
10 kept ntained 
lises and on the contrary 
’ suffered and permit- 
nbling as aforesaid. A 
: ‘count makes the same 
large as to Costa’s Barn in Lodi 
id a third as to 1010 Palisade 
‘t Lee. Orecchio was con- 
all three counts and 
ppe< He contends the indict- 
nents failed to charge an of- 
nse, that the court erred in 
n a postponement of the 
rial d in certain rulings on 
“Uniawfully” means 


legal cause or excuse. 
means intentionally 












ed to accidently. The 

narge in the indictment that 
Jrecc} “unlawfully and wil- 
lj leans intentionally and 
D egal cause. The indict- 


that Or- 








ong Term, Low Rate 


INDUSTRIAL FINANCING 


secured by 
@ Chattel Mortg’s on Equip 
@ Accounts Receivable 
@ Field Warehousing 


ewarders Recognized 


Merchants & Industrial 
Finance Company 





66 Park PI., Newark, N. J. 
Suite 1308 Mitchell 2-6988 





ecchio, knowing of the facts al- 
leged in the indictment, inten- 
tionally and without legal cause 
did nothing. 

R.S. 2:181-10 which authorized 
the appointment of county detec- 
tives provided they should act as 
special officers for the detection, 
arrest, indictment and convic- 
tion of offenders against the law 
‘shall possess all the powers 
and rights and be subject to all 
the obligations of constables and 
police officers in criminal matters 
only”. 

The State argues that the stat- 
ute imposes on county detectives 
the duty to ‘detect, arrest, in- 
dict and convict offenders”. Not 
so. There can be no duty imposed 
unless there is a corresponding 
power. The county detectives are 
not given any power to indict or 
secure indictments or to convict 
or secure convictions of persons 
nor power to make ar- 
rests. 

The duty imposed and author- 
ity granted is “all the rights and 
powers and all the obligations 
of constables or police officers”’. 
There no statute deferring 
these powers and duties but at 
-ommon law one of the prime 
duties of a police officer is to 
preserve the peace—to be on the 
lookout infractions of the 
law and to due diligence in 
discovering and reporting them, 
and in a proper case arresting 
the perpetrator and lodging and 
prosecuting a proper complaint 





ana 


special 


is 


1S 


for 
Tor 


use 


Reasonable discretion as to the 
steps to be taken in enforcing 


their duties is left to the police 
officers and only when they ex- 
ceed that discretion do they de- 
part from their duty. 

The indictment charges Orec- 


chio knew of the infractions of 


the law alleged and nevertheless 
intentionally and wilfully re- 
frained from taking any action 


violating his duty to take 
such action as in his discretion 
seemed likely to be effective to 
close the places and bring the 
criminals to justice. It therefore 
charged a crime. 

Orecchio asked a_ postpone- 
ment of the trial to allow a rea- 
sonable time ‘“‘for the public ex- 
citement to subside and the com- 
munity to become tranquilized. 
The motion was of course ad- 


thereby 


dressed to the court’s discretion. | 


While a strong case was made 
showing the public was aroused, 
there is no showing of abuse of 
discretion in denying the motion. 


The trial could not well be post- | 
strong public| 
The | 
investigations and public feeling | 


poned until the 
feeling should disappear. 


in the county continue even now. 
The state seized all of the 
papers and letters which had 


been in Orecchio’s office and put | 


several hundred of these into 


evidence over defendant’s objec- | 


tion. The state’s theory was that 


everything in Orecchio’s office} 
was binding on him and was} 
admissibl Some of the docu- 


ments and letters related to al- 
leged gambling at places other 
than those mentioned in the in- 
dictment. Others mentioned gam- 
bling at places which the jury 





might have thought were the 
Xlaces mentioned in the indict- 
ment. This mass of papers re- 


to gambling must have 
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formation. 
SUPERIOR TITLE SEARCH COMPANY 


(W. Coe McKeeby) 
Tel. MArket 3-4232 


Court judgment searching. 


Newark 2, N. J. 





Feller To Be Guests At’ 


Summit Bar Meeting 

Union County Court Judges 
Edward A. McGrath and Milton 
A. Feller will be guests of the 
Summit Bar Association at the 
October meeting of the Associa- 
tion. The meeting will be held 
Thursday, October 15, at 6:30 
P.M., at the Suburban Hotel in 


™~ 


Announcements 


Sidney Slauson upon comple- 
tion of assignment with the U. S. 
O. announces the opening of 
his offices for the general prac- 
tice of law at 33 East Palisade 
Ave., Englewood, N. J. 

John L. Ard and Joseph G. 
Barbieri have formed a partner- 
ship the general practice of 
law under the firm name of Ard 








and Barbieri, with offices at 286 
North Broad Street, Elizabeth, 
New Jersey 

influenced the jury to believe 
more readil: that gambling 
houses were unlawfully main- 


tained as charged in the indict- 
ment and that Orecchio was cog- 
nizant of their existence. 
Papers found in a defendant’s 
possession including letters ad- 
dressed to him, are admissible if 
they te a motive or throw 


light on a crime or indicate 
commission of a crime. This is 
based the reasonable infer- 
ence that letters addressed to a 
person documents in his 
possession have been read by 
him and he has knowledge of 
thei tents. But here, the 


proof hat the files had been 
moved into Orecchio’s office from 


anotl ffice that two other 
detec had keys to the office; 
that the office was open during 
regular hours; that the letters 
were iddressed to Orecchio: 


not most of the 
already in the cab- 
1 they were moved into 
There was therefore no 
assuming that he had 
and letters or 
iar with their contents. 
| They did not tend to prove no- 
tice as to him 


that many 
papers 
Inets wne 
his office 
basis 

|}read the 
was f 


lamli 





papers 


Furtherm« even where such 
papers admissible they are 
admitted as evidence of the 
their contents but only 
purpose of evi- 
notice. Even were they 
admissible as evidence of notice, 
their admission without limita- 
tion was clearly harmful error. 

The State had the burden of 
proving beyond a_ reasonable 
doubt the keeping of a gambling 
house at the places mentioned. 
The quality of evidence 
was required as if the keeper of 
the house were on trial, except 
| that his confession would not be 
evidential against Orecchio. The 
State must rely on eye witnesses. 


Te, 
are 
/not 
truth of 
for the 
dence of 


same 














Then the State had to prove no- 
tice to Orecchio—not proof that 
he was aware of the existence of 
gambling in general—but proof 
of notice of gambling at the 
places ged. And lastly, the 
State had to prove Orecchio, with 
such knowledge, did nothing. 
Evidence of indictments of 
others er Orecchio’s indict- 
ment yf information receiv- 


ed in New York after Orecchio’s 
nent was also erroneously 
The asserted relation 
ese matters as proof 
must have had 
of the offenses 
is too conjectur- 
to admit it. 





© 


prior knowledge 
charged therein 
]. It was error 
Reversed 
Judges Jayne and Eastwood 
concur in the reversal but do not 
agree that the statutory phrase 
“for 1e detection, arrest, in- 
'dictment and conviction of of- 
|fenders of the law” imposes no 
| duty, nor that the State in es- 
|tablishing the existence of the 
|gambling house “must rely on 
j eye witnesses.” 








Newark, N. J—Otis W. Beaton, 
Executive Vice President of the 
Hudson Trust Company, pre- 
sented a check Tuesday, Septem- 
ber 29 to Hon. Henry E. Acker- 
son, Jr., General Chairman of 
the New Jersey Law Center De- 
velopment Program. This con- 
tribution is the first received 
from a bank in Hudson County 
and was made in response to the 
syecial approach being made to 
leading corporation and business 
firms throughout the state un- 
der the leadership of William 
A. Hughes, President of the New 
Jersey Bell Telephone Company, 
and Chairman of the Corpora- 
tion Committee of the Law Cen- 
ter Program. In presenting the 


check to Justice Ackerson, Mr. 
Beaton said: 
“In our close business associ- 


ation with members of the Bar, 
we recognize the importance to 
sound business management of 
maintaining high quality legal 
training in view of the increas- 
ing complexity of economic de- 
velopment. In presenting this 
check to the New Jersey Law 
Center, we are happy to aid in 
the promotion of legal educa- 
tion and legal training which 
will accrue to the benefit of the 
entire State community.” 

The Law Center, when estab- 
lished, will be founded at the 





Richman Scores Delay 
Of Trial 


District Court Association 
Considers’ Diversified Prob- 
lems 

Former United States District 
Attorney Grover C. Richman, 
Jr., speaking before the annual 
District Court Convention sev- 
erely criticized the delay in 
bringing Harold Adonis to trial 
and called up the authorities to 
set an early trial date. The con- 
vention was held last Friday 
and Saturday at the Hotel Madi- 
son in Atlantic City. 

Among the major problems 
discussed were equalization of 
salaries of District Court em- 
ployees, pension rights for civil 
service employees, and Saturday 
closings. 

Officers elected for the ensu- 
ing year are Frank Grath, pres- 
ident; William H. Brien, lst V 
P.; Samuel Groper, 2nd V.P.; B. 
Frances Marron, Treasurer; and 
Elizabeth Donoghen, Secretary. 

Henry Bender acted as Master 
of Ceremonies. Joseph Vogt was 
Chairman of arrangements and 
was assisted by Samuel Groper 
and Louis De Feo. 








Judges McGrath and Hudson Bank Contributes To Rutgers Law Center 


Rutgers School of Law which 
has a forty-five year history of 
legal] education in this state and 
will be significantly different 
from other law centers estab- 
lished throughout the country in 
that it will be designed to serve 
the practicing lawyer. 
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Legal Form News 

Newark, N.J. Attention is 
drawn to the Amendment to the 
Superior Court and County Court 
Summons effective Sept. 15, 1953. 
The new forms bearing the cap- 
tion “As Amended” are available 
through All-State Office Supply 
Co., 502 High St., Newark, N. J. 

Chattel Mortgage Riders to be 
appended to the forms to make 
them comply with R.S. 46:28-4 
as amended Aug. 5, 1953 are still 
being provided without charge 
when the request accompanies 
an order. 

New forms of Petition and Ans- 
wer in Workmen's Compensation 
matters have been amended to 
comply with the memo we re- 
ceived from the Director, dated 
Oct. 2, 1953. 

The other Workmen’s Compen- 
sation forms remain unchanged 
at this time. 

All-State Office Supply Co. 

502 High St., Newark 2, N.J. 

MArket 4-5577 
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New York and New Jersey 
Bank & Insurance Stocks 
Industrial Stocks 
Oil Securities 


KOELLNER & GUNTHER, Inc 
31 Clinton St., Newark 2, N. J. 
Telephone MArket 3-0190 
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to afforneys 


... Loss of Life 


* Group Life Plan— 


|... Liability 


| * NON-CANCELLABLE 


MARKET 





TRIPLE PROTECTION 


* Professional Disability Plan— 
$450,000.00 paid in claims 


for attorneys and their employees 
$158,000.00 paid in claims 


Protective Insurance— 
against professional errors 


The only Group Plans approved by the 
New Jersey State Bar Association 


| JOHN A. COUCH, JR., & COMPANY 


1180 RAYMOND BOULEVARD 
NEWARY. 2, NEW JERSEY 
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VOICE OF THE BAR 


Comment und Criticism Invited 





New Jersey Law Journal 

| At various times I have writ- 
ten to the Newark News to point 
out what I think are some ridic- 
ulous and severe provisions in 
the Planning statute as it was 
amended in 1948, 1950, and 1951; 
and which I believe were per- 
| petuated in Senate bill 224 of 
the 1953 Legislature. I believe 
Senate bill 224 has been enacted 
into law and is the statute 
which will take effect January 
1, 1954. 


| My argument is particularly 
| directed at section 40:55-15 
|which provides for Planning 

| Board approval of a mere sale 
| where property is “sub-divided”’. 


I am aware that the definition 
of sub-division as meaning the 


For how long shall I keep my closed files? What dangers will | division of a lot, tract or parcel 


I run into if I destroy them, 


drawn there/rom: 


and what inferences may 


be | 
Sooner or later these questions begin to press ' plots, sites, or other divisions of 


of land into 2 or more lots, 


upon every active practicing lawyer. By the time he has practic- land for the purpose, whether 


ed 25 years, 
them bulky. 


he has accumulated several thousand files, 
With office space costing between $4.00 and $5.00 of 


many of 


immediate or future, of sale or 
building development has 


a square foot, the permanent storing and maintenance of closed, been in the statute since 1930. 


files :n one’s office becomes a burdensome and unwarranted ex- However, 


as originally enacted 


pense. If the files are stored in a warehouse, there are transporta- | the penalty section 40:55-15 re- 


tion and storare charges to pay. 
he casts a burden on his widow. 
know what to do with them. She may be subjected generally used, to wit, a divid- 
and may be annoyed with sub- |} 
tecum with the danger that confidential informa- | 
be unwittingly cease. 


his closed files in his lifetime, 
She will not 
to prying inquiries about them, 
poenues duces 
tion may 

Despite these considerations, 
certain transactions of 
even sinister 


Diaiaing 
an adverse or 


There is no statute of repose in 
A partial, but limited, 
been supplied by our Supreme 


promulgated. This rule provides 


receiver or trvstee may authorize the destruction of all books, re- 
‘ords and pape”s of the corporation or partnership for which said 
receiver cr trustee acted, and all financial papers and records |} 
in his hands relating to the administration of the estate. The! 
Court may mcke such order after notice to the parties in interest 
ana tec the Commissioner of Internal Revenue and to the Trea- 
surer of the State of New Jersey. Where need appears, the Court 
may order the microfilming of the material to be destroyed. The 
latter provision was probably not intended to impose any per- 
Sunal expense upon the custodian of the records; rather, it 
would seem to contemplate that the cost of the microfilming 
Shall be borne by the estate or trust. 


inference 


remedy 


If a lawyer 


lawyers are hesitant to destroy; ways 
their closed files for fear that Pst may be disabled from py Pt 
and also because 
be drawn from such 
destruction if the records become relevant in any legal proceedings. 
any attorney-client relationship. 
to this vexing problem has} owned a plot of land 100’ x 100’ 
}and my neighbor desired to buy 


clients, 
may 


their 


Court in Rule 4:68-10 


This Court rule is a salutary one and offers an opportunity 


to members of the Bar to rid themselves of many bulky files in 
closed receivership and trusteeship matters. It may be assumed 
that the destruction of such records under Court fiat would 
not raise any adverse inferences, and it is conceivable that in 
some circumstances a defense of laches or estoppel might be based | 
thereon. 


But the rvle eee not go far enough. 
a be limited to books, 
ceivers and crustees of corporations and partnerships. 
o include all types of fiduciaries who are discharge- 
including rent receivers and equity 
guardians of infants and in-| 
administrators and trustees of testamen- 
ad it should also be made to apply to all closed files 
Frequently, 
fiduciaries themselves, | 


son why it shoulc 


be broadened 


able by the Court, 

of all kinds and in all situations, 
competents, executors, 

tary trusts; an 

of counsel for such fiduciaries. 

are more voiuninous than those of 


and in many cases, the lawyer, 


} 


either alone or with others, 


There is no valid rea- 
records and papers of re- 
It should 


receivers 


the files of counsel 


the 
acts 


recently 
that the Court appointing any 


fails to dispose of | ferred to 
| sense 


or 


| ridiculous. 


| thereof, 
;as amended I would have to get 


sub-divisions in the 
in which that term is 
ing of a large tract of land into 
numerous’ building lots and 
showing streets, highways, park- 
and other public places. 
the penalty provision was 
amended to apply to any sub- 
division, particularly where a 
mere sale is involved, it becomes 
For example, if I 


a strip 5’ wide along the edge 
under section 45:55-15 


Planning Board approval for 
this transaction because I am 
; dividing a tract of land into two 
more parcels. 


To add insult to injury, it is 


imy recollection that Senate 224 


as enacted imposes penalties of 
fines or imprisonment if ap- 


|proval is not obtained where a 


| purposes. 


is divided into two for sale 
If this is not legisla- 
tion tending in the direction of 
a totalitarian or police state, I 
don’t know what is. 

I sincerely believe that the 
penalty provision should be 
changed to its original form as 
contained in Chapter 235 of the 


lot 


Laws of 1930, section 14, page 
1046, so that they will apply 
only to a sub-division in the 


true sense of the word and not 
to such an example as I have 


| cited. 


| 
| 


in both capacities. 
While it is probably the intent of the rule that its remedy | 
shall also apply to receivership and trusteeship cases which 
closed before its promulgation, it would be well to clarify 


were 


this point by amendment. 


A revision of the rule as herein suggested would greatly bene- | 


fit t 


he Bar, but it would not completely solve the lawyers’ dilemma. 


In adgition to authority to destroy such closed files, the practition- 


ers 
We 


power of the Supreme Court. Rather, 


vant some legal guarantee of peace after such destruction. 
recognize, of course, that this lies outside of the rule-making 


it is a subject to be dealt 


with by the Legislature, perhaps in the form of a Statute of Limi- 
tations to protect lawyers against stale claims after the destruc- 


tion of such records. 


The problems here raised are not indigenous to New Jersey 


lawyers. They 


affect the entire Bar of the country. 


It therefore 


scenis to us that this whole subject is worthy of serious study 


by 


a set of priuciples for the guidance of the Bar, 


uniform practice which can be 
or in uniform Legislation. 


the American Bar Association with the view of laying down 


or adopting a 
expressed in a canon of ethics 


~ Royal Commission Ends Study ‘of Criminal Laws 


London—A Royal Commission | 
report made after a four-year 
study says electrocution or the 
gas chamber 
tages over 
hanging. 

It recommended that the body 
of a hanged criminal be cut 
down as soon as a surgeon re- 


the old-fashioned 





offers no advan-| 





| ports him dead instead of being 


‘left to dangle for an hour, as 
is customary. 
Recommendations made by 


the commission to the Govern- 
ment, for possible legislative ac- 
tion if approved, included: 
Juries should be permitted to 
specify whether they favor ex- 





Very truly yours, 
Joseph V. Suter 


Lecal Secretaries Meet 


of the Monmouth 


A meeting 
County Legal Secretaries’ Asso- 
ciation were held last week at 


the Beau Rivage in Spring Lake. 
Plans were discussed for a ‘“‘bos- 
ses’ night’’, to be held in Novem- 
ber at which time all members 
of the club are invited to bring 
their empioyers for dinner and 
entertainment. 





ecution for a convicted murder- 
er. There are no charges of first 
or second degree murder in Brit- 
ain. The verdict is plain murder 
and the death sentence is pro- 
nounced subject to Government 
commutation. 


The surviving member of a 


-| suicide pact should be charged 


with aiding, abetting or insti- 


|gating a suicide instead of with 


murder. 
Women should continue 
pay the death penalty. 
Mercy killings should not be 
considered murder. But the 
commission added that it is dif- 
ficult to draw up a definition of 
mercy killing that would not be 
subject to abuse. 


to 


snail 


Average Life Span Up 
21 Years Since 1900 


NEW The 
average lifetime of the Ameri- 
can people reached a new high 
of 68.4 years in 1950, according 
to the Metropolitan Life Insur- 
ance Co.’s statisticians. This re- 
presents a gain of 21 years since 
1900; during the prior half cen- 
tury—from 1850 to 1900—the in- 
crease was only seven years. 

As a result of the increase in 
longevity since the start of this 
century, the average American 
who now reaches age 25 has as 
many years of life before him 
as did the average newly born 
baby of 1900 

The gain in expectation of 
life since the turn of the cen- 
tury is attributed by the statis- 
ticians to “striking advances in 
the medical and allied sciences, 
the greater 
activities of public and volun- 
tary health agencies, and the 
rapid rise in the standard of liv- 
ing.” 

Women have not only had a 
longer average life time than 
men during the past half cen- 
tury, but they have also made 


YORK (ACCN) 


the more rapid gains in longevi- | 


ty. In 1950 the expectation of 
life at birth for white females 


was 72.4 years, as compared with | 
66.6 years for white males, a dif- | 


ference of nearly six years. 
The improvement in longevity, 
the statisticians note, has in- 


creased greatly the chances of | 


midlife and to the 
threshold of cid age. With the | 
mortality conditions around 
1900 only 66 out of every hund- 
red newly born babies could be 
expected to reach age 40, and 
their remaining lifetime then 
averaged 28.3 years. Under cur- 
rent mortality, the chances of 
survival to age 40 are 92 in 100, 
and the expectation of life at 
that age is 33.1 years. Similarly, 
the chances of living from age 
40 to age 65 have risen from 62 
to 74 per 100. 

“Tt is not likely that the sec- 
ond half of this century will 
equal the accomplishment of the 
first half in improving the aver- | 
age length of life,” the statisti- | 


survival to 


cians predict. “There are still 
substantial margins for im- 
provement, however, and it 


probably will not be long before 
the population of our country 
reaches an average life-time of 
70 years.” 


State Legislators Set 
Record With 93,801 Bills | 


An all-time high of 93,801 bills 
was introduced into regular 
state legislative sessions during 
the 1952-53 biennium, according 
to a composite report by Com- 
merce Ciearing House, national 
reporting authority on tax and 
business law. 

The heaviest legislative action 
takes place in the odd-numbered 
years when most state legisla- 
tures hold regular sessions. Thus 
in the two most recent years, 
23,704 bills were introduced in 
the 14 sessions held during 1952, 
while 70.097 bills were introduc- 





ed in the 44 regular sessions 
of 1953. 
The increase in legislative 


proposals introduced since the 
war years as compared with pre- 
war sessions is shown by a CCH 
review of the number considered 
in the last eight biennia. It fol- 
lows: 


1938-39 82,660 
1940-41 80,879 
1942-43 62.083 
1944-45 66,059 
1946-47 80,935 
1948-49 91,544 
1950-51 90,128 
1952-53 93,801 


New York legislators were the 
most active, introducing 6,638 
bills in 1952, the largest number 
ever introduced in a single year | 
in any state legislature. 


Property Tax Inequitie, 
Under Study 


Problem a Major Issue 
in Many States This \ 


number and wider | 


| solons, 


| commissioner 
| force 
| ments in counties. 


By BETHUNE JONES 
NEW YORK (ACCN 


property tax assessmen 


zation problems were 
a major issue in many 
islative sessions throug 
country this year, but 
issue left for further s 
future action in most ji 


An administration - 
proposed _ state 
amendment to take the 
tirely out of the pro; 
field and revise tax a 
and administrative 
was approved by the 
legislature for submissi 
voters at the 1954 gen: 
tion. 

The 
amendment, which 
doubtful fate at the px 
for evaluation of all pr 


YN 
v 


tax purposes at 100 per 


state tax equalization b 
a ceiling of 25 mill 
school districts, eight f 
cipalities and five for c 


A bill enacted in Kan 


vided for the creation 


member interim commi 
study the tax assessme: 
lem. The measure specif 


the commission, serving 
pay, 


legislature’s two assessn 
tax committees, plus 18 
appointed by the gove: 
including represent 
farm, school, industrial 
unit groups. 

West Virginia’s legis] 
acted a bill providing fi 
of the state’s tax 
the state legislative 
committee on governm 
finance with particula 
tion to property ass¢ 
Rejected by the West 
however, was at 
would have given the 
broad 
ulization of 


stru 


equa 


Rejected by the 195: 
session of the Arizon: 
ture, but certain to be 
at the next regular 
not at a special sessi 
interim, was a propos 
for revaluation of all t! 


| taxable property. Strons 


ed Gov. Pyle, the 

have appropriated $1,2 
finance operation of th 
ation program, whic! 
have been conducted 
the governor’s office an 
ed by an employed ta> 


A report by a Ne 
study commission prop‘ 
reaching changes aimed 
inating property tax as 
inequities attracted wi 
attention but resulted i 
mediate legislativ: 
Among other things, 
group proposed the € 
ment of the county as 
mary assessment. dist 
taxation purposes and 
the need for improved ° 
procedures, including 2 
tion of ‘“‘true value.” 


by 


The New Jersey repo! 
mended that any f 
adopted as a guide tot 
provide for assessment 
cent of valuation as dé 
by the formula. It addec 
production costs shoul 
termined according tc 
construction cost in 
years preceding the 
which an assessment i 


The report suggested 
preciation should be 
in accordance with rul 
up by the state division 
tion and in no event sh 
ceed 80 per cent of rep! 


cost, so long as the prope 


in use. 


const 


proposed Ar} 


be composed of th 
man and vice chairmay 
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Luities Judges Bigelow and Stein = seaarencs ie right to use Compulsory Auto Liability Insurance for New York 
. ar 1S Skill in the only industry of i 
ntinued from page I) Supreme Court had _ decided | which he had knowledge. eds Urged af finn scnianaaaiae 


time he became known 
integrity and intellectual 
ndence. Counsel for de- 
litigants might radically 

with his decisions, yet 
could question the sin- 
of his motives, and all 
that he held the scales 
tice with impartial bal- 


Chancellor Backes had 
spect for Judge Bigelow’s 
He admiringly referred 
as a “rebel” because he 
1arting new or untradi- 
aths in judicial thinking. 
s particularly true in la- 
yn troversies. 
ttitude of our Courts to- 
abor has always had an 
id flow’, the pendulum 
nging from liberal to conser- 
o reactionary, and back 
When Vice-Chancellor 
was appointed, our ju- 
imate was hostile to la- 
ge Bigelow’s background 
ication certainly did not 
any friendly attitude to- 
bor unions; but shortly 
is appointment to the 
ery Bench, in the case of 
Geier, 112 N. J. E. 99, 
pressed the unconventional 
hat the public policy of 














new t 
2 vw Jersey approved of trade 
sions governed on democratic 
siples, and that the mono- 
tendencies of such un- 
. th re not contrary to the 





nlicy of the State. He reaffirm- 
he same principle in the 
ae se of the Four Plating Co. v. 
. »: Mesako, 122 N. J. E where he 
~ Bpiew distinction between a 
losed shop” in a fac- 
ry or a group of fs and 
€n- Mi: “closed shop” in substantially 
industry throughout a 
nsiderable area. In the latter 
mn se, he pointed out that there 
anc Mizas a further distinction be- 
"wee closed shop” sought by 


902 
298 


single 


actoriles, 








as a protective measure 
sought to create a mo- 

f labor 
In Master Weavers v. Silk 
Judge 


Worke 116 NJ.E. 502 
w criticized the practice of 
ix restraints in labor 
SES thout notice, and cau- 
e rainst granting injunc- 
mere affidavits 
is current a notion that 
gelow’s liberalism in la- 
ers evaporated with his 
which was affirmed in 
Local 144, Ns = 
this view is erroneous. 
ase, he originally de- 
preliminary injunction 
jicketing for organiza- 
irposes, in the absence 
ce; but that ruling was 
n by the Chancellor, 
result that Judge Bige- 
onstrained to enter an 
injunction which 
the Court of 


ull 


191 
acai 


tory 
Ji y 


med by 


nd Appeals. The effect 
iecision was to outlaw 


in the absence of a 
the face of that appel- 
ion, he had no alter- 
it to continue the in- 
on final hearing. In 
time, the United States 








Tnornhill v. Alabama, 310 U. S. 
88, and Carlson v. California, 310 
U. S. 106, which upheld picket- 
ing as an exercise of free speech, 
even in the absence of a strike, 
with the result that on the 
union’s appeal from the final in- 
junction, the Court of Errors 
and Appeals followed the United 
States Supreme Court decisions 
and reversed Judge Bigelow 
(Feller v. Local 144, 129 N. J. E. 
42), and thus, in effect, sustain- 
ed his original views in the case. 

As far as I can discern, Judge 
Bigelow’s liberalism in labor 
cases was not due to any cardiac 
considerations for the working 
man, nor was it rooted in any 
economic sophistication about 
the lot of the wage earner. I 
have the impression that his lib- 
eralism, like that of Justice Hol- 
mes, was of an intellectual char- 
acter and had its source in the 
social philosophy that the Con- 
stitution guaranteed political 
aa liberties to the 
people which they might exer- 
cise 1n concert, so long as they 
keep the peace, and that the 
jurisdiction vested in the Court 
of Chancery was part of the 
Constitutional scheme to protect 
these liberties. This very view 
was espoused by him in the case 
of Phelps Dodge v. U. E., 138 N. 
J. E. 3, aff’d, 138 N. J. E. 97, in 
which he held that the anti- 
injunction statute was unwise 
legislation, and that to the ex- 
tent that it legalized tortious 
conduct by strikers and depriv- 
ed Chancery of jurisdiction to 
grant relief against such acts, it 
was unconstitutional. 


A thread of the same social 
philosophy runs through some 
of his decisions involving re- 
strictive covenants in employ- 
ment contracts. See, for exam- 
ple, Perfect Laundry v. Marsh, 
120 N. J. E. 510. In Irvington Var- 
nish and Insulator Co. v. Van 
Norde, 138 N. J. E. 99, Judge 
Bigelow had before him an ac- 
tion by an employer to restrain 
a former employee from violat- 
ing a restrictive covenant to “re- 
frain from engaging in and be- 
ing employed by, or otherwise 
connected with, any competing 
business or enterprise located in 
the United States”. He dismissed 
the bill on the ground that the 
case was based upon design of 
machines of standard construc- 
tion, and that the defendant’s 
knowledging respecting them 
was not confidential, that there 
was no proof of inequitable 
conduct on his part, and that 
there was no enticement by the 
new employer. But the Court of 
Errors and Appeals, by a vote of 
8 to 6, reversed him and direct- 
ed the issuance of an injunction, 
holding that whether or not the 
complainant’s business methods 
were secret was immaterial. 
Thus, in effect, the Appellate 
Court enforced a covenant not 
to work for a competitor. Mr. 
Justice Bodine, dissenting, char- 
acterized the majority opinion 
as “unfortunate” and as creat- 
ing a condition of “industrial 
servitude”, because it deprived 
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ing cases in other jurisdictions’ | 
Sead é | NEW YORK (ACCN)—Super- | 
sustain g 7? iew BR: | 
lhe read n imtendent of Insurance Alfred J. 
many fine ‘opinions in the Ap- porno gh strongly urged the 
ellate Division. i : _;4 option in New York of com- 
Prone diosa eee puisory automobile liability in- 
BS tan cae ee ~ | sur . In addressing Greater 
cause, there again, w é | ee ae 
flection of bie? sonak aah oliti- ee SES Se Sen Tee 
eal views I soles ‘a reas . ance day, Bohlinger reminded 
Marsh, 5 N. J. Super. 239 aff'd. those attending of the grievous 
3.N. J. 578. in widen he iat loss sustained by innocent vic- 
down a statute requiring the tims of automobile accidents on 
Governor and other candidates our highways. ; 
for public office to take an oath) He characterized those who 
(in addition to the oath requir- OPPosed a solution to the prob- 
ed by the Constitution) —de-/|!em of the uninsured motorist 
signed to weed out Communists 4S “unwilling to face up to the 
and fellow travelers. In a schol-| fact that no business dependent 
arly opinion, he said:— | upon the good will of the public 
“The respondents say that no| for its survival can long ignore 
one has a constitutional right! the public interest.” 
to be Governor of New Jersey or | Questioning any approach to 
a member of the Legislature. We|the problem which would re- 
think that he has such a right,| quire those already insured to 
te he of course, the people | pay the damage caused by the 
select him for office and he is| uninsured the New York super- 
eligible according to the consti- | intendent said “It seems obvious 
tution. But more important is | that an alternative to compul- 
se of ag of the) sory insurance so discriminatory 
ate, their rig under our! in its financial impact should be 
democratic system of govern-| re; "9 
ment to choose whom they will | gee ttor Se cid 
fap sec s ’ 
agora —— haemo | the need for further strengthen- 
of am pines ts rua have | 128 of licensing and automobile 
7 ae e woe me eiouiiiiy inspection laws, also pointed out 
camiidetes : coniaiaias whenas| that these safety laws “all have 
: pices apie Sy e aee: bjective in common—they 
the Legislature fears might | Ce = ie 
bring ruin to the State. That is|S¢* to deny the privilege of us- 
an essential part of the Ameri- jing the roads of the state to 
can system. The Legislature has those who do not meet prescrib- 
|ed minimum standards designed 


no authori to curb this right to protect the public who do.” 
of the people.” ; ; : 
D aie : , _. |“Consistency.” he added, “would 
»scHite is renee oS y | 2 
espite his preoccupation with | seem to dictate that those who 


judicial duties, Judge Bigelow 
has found time to engage in 
extra-curricular activities. Some 
years ago, he ‘ate dust” in the 
old Chancery vaults at Trenton 
to learn more about the Chan- | 


| support safety measures to pro- 
| tect the public should also sup- 
| port compulsory automobile in- 
; surance.” ‘ 

| Reviewing some of the argu- 





cery practice during the Colon- pnd that — — — 
P . = . P re Ss > sory 3 
ial period. His discoveries were | 2&2/nSt compulsory automobile 
published in an article entitled insurance, Superintendent Bo- 

hlinger demonstrated that the 


“A Chapter in Chancery of New 


Jersey”, which was included in| Concern of some that politics 
the “Proceedings of New Jersey | would become involved in rate 
Historical Society”, published on| making is without foundation 
April 22, 1936. In 1949, he wrote | 
a leading article for the Rutgers | 


mad Z 
Law Review on Chancellor Wil-| /////7 
contributions to the] | / 





liamson’s 


ee ae . 
i gigen — ie 


and that a well-conceived com- 
pulsory automobile insurance 
program is a step forward in 
the preservation of free enter- 
prise in the insurance business. 
He said that unsatisfied judg- 
ment fund plans, on the other 
hand, place the administration 
of tax derived funds “in the 
hands of an uneasy partnership 
of government and private in- 
dustry.” 

Summing up his position on 
financial responsibility for New 
York motorists, Bohlinger told 
his audience that while compul- 
sory automobile insurance was 
the direct way to solve the prob- 
lem, the unsatisfied judgment 
fund approach “detours through 
unsurveyed and perilous terrain 
around the objective—which is 
to make all motorists financial- 
ly responsible.” 
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jurisprudence of the Court. He / 
has also lectured before the New| [/// { 
Jersey Institute for Practicing! ; \ 
Lawyers | | \\\] 

Judge Bigelow is the first! | Si. \\ \) 
Judge to retire at the age of 70! |// UCCELLS 
under the compulsory retire- | | 
ment provisions of the new | 
court system. He looks forward a ae 
to returning to the Bar. He ex-| | | 1 | 
pects to have a small law Office, | | || | 
and is preparing to give a semi- 1} | | 
nar on trust administration at | | 
the Rutgers University Law \\ | 
School during the second semes- \ ; | 

\ Our experience proves that the Hl) | 


1954. | 


ter of 


Judge Stein best interests of 

















i 
| t 


attorneys cients 


Judge Stein’s beginnings were ; ty a 
‘ é | and our customers are best served 
quite different from those of | ay 
Judge Bigelow. At the age of 17, \ | by the spirit of cooperation that ex- 
ae a mee anes ists between the Members of the 
y an sn \ 4 | 
turned to law, attending New Bar and this Institution. 
York University, from which he 
graduated in 1896. He practiced |] . 
law in Elizabeth for ten years, 
and got started in Democratic i TRUST DEPARTMENT 
politics tl h his election to | 
the City Council in 1906. After | 
serving for three years, he be-| | | 
came president of the Council, 
and later Mayor. In 1912 he was | e 
named Prosecutor of Union | 





County by Governor Wilson. He 
held this position for five years, 
and then was appointed Presi- 
dent-Judge of the Court of Com- 
mon Pleas by Governor Silzer in 
1923, and later reappointed by 
Governor Moore in 1928. On Oct- 


Charte 


ober 1, 1932, Chancellor Walker 

appointed him Vice Chancellor 

to fill the vacancy created by the Rca 
resignation of Vice Chancellor ’ 

Church. He became a Superior a ; ' 


Court Judge on September 15, 
1948, with the ushering in of the 
new court system; and except 
for short assignments to the Ap- 
pellate Division he has served in 





| HOWARD SAVINGS | 
Institution | 


red | 


764-768 Broad St., Newark 1, New Jersey 
(cts as k xecutor, Trustee | 
rdian and Custodian 
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(Continued on page 6, col. 1) 
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nal court for refusing to accept 
a bail bond and for cooperating 
with a prosecutor to hold the 
accused persons in confinement 
in order to obtain confessions 
by oppressive means. In_ his 
opinion he said that the denial 
to an accused of his constitu- 
tional rights is worse than the 
commission of the highest crime 
by an individual and that if our 
system of government is to sur- 
vive, the courts must hold the 
scales of justice balanced be- 
tween a prisoner and the State 
and between the prisoner and 
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sound advance in judicial think- 
ing. 

Much of the fundamental law 
relating to the New Jersey Fair 
Trade Statute was settled by 
Judge Stein in a series of decis- 
ions. He sat in many im- 
portant cases involving corpor- 
ate therapeutics. In the case of 
Solomine v. Hollander, 129 N. J. 
E. 264 he held that directors of 
a corporation who prevailed in a 
stockholders’ suit and were vin- 
dicated of the misconduct alleg- 
ed against them, were entitled 
to reimbursement or exonera- 
tion from the corporation for 
their reasonable expenses in the 
litigation. This decision had 
wide repercussions and probably 
influenced the passage by the 
Legislature of R. S. 14:3-14 pro- 
viding for indemnification of Di- 
rectors by amendment to the 
corporate charter or by-laws 

Within recent months, Judge 
Stein rendered a decision of 
great social significance relating 
to the right of corporations to 
make charitable contributions, 
He upheld a contribution made 
by the A. P. Smith Manufactur- 
ing Co. to Princeton University, 
which was challenged by stock- 
holders as being not only ultra 
vires, but also in violation of 
their rights under the state and 
federal constitutions. The A. P. 
Smith Mfg. Co. vs. Ruth F. Bar- 
low, et al., 26 N. J. Super. 106. 
Judge Stein analyzed the history 
of the law with respect to such 
corporate gifts and showed how 
the changed times compelled a 
departure from old precedents. 
He held that it was not only the 
right of the company’s directors 
to make this gift to help sustain 
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quality of the judge’s opinion re- 
flects the quality of the lawyer’s 
work. He was not a Stickler for 
the technical niceties of plead- 
ing. To him, as to Backes, a bill 
in Chancery was a “letter” to 
the Chancellor which could al- 
ways be amended or supple- 
mented in the interest of truth 
and justice. 


Although Judge Stein presided 
with firmness and was jealous of 
the dignity of the court, he was 
not a martinet. He was patient 
during the trial. He knew the 
problems of the practicing law- 
yers, and by his conduct and 
statements in open Court he 
cemented the clients’ confidence 
in their lawyers. A good brief or 
a well tried case, or a good 
result in the administration of 
an estate, always won praise 
from him from the Bench or in 
his written opinion. On oc- 
casions when he decided a case 
from the Bench, he softened the 
blow of the decision upon the 
defeated litigant py exnlanatory 
words and “fatherly” advice, 
and frequently went out of his 
way to help the parties compose 
their differences, particularly in 
cases involving family feuds and 
domestic troubles. He knew the 
problems of the less fortunate, 
and, like Backes, he was always 
ready to grasp at any equity 
to protect the widow, the orphan 
and the weak against oppres- 
sion or fraud. He will always 
be remembered for these human 
qualities 

Judge Stein loved the old 
Chancery system and preferred 
to be called “Vice Chancellor” 
to Judge. The unification of law 
and equity under the new Ssy- 
stem and the joinder of legal 








FOR QUICK. REASONABLE SERVICE ON 


BURLINGTON COUNTY 
TITLES & ABSTRACTS 
Mt. Holly Search Co. 


133 High Street, Mt. Holly, N. J. 
OWNED AND OPERATED BY LAWYERS 


Telephones 770 & 70 








New Jersey. 


investment. 








takes pleasure in announcing 
The Opening of its First 


New Jersey Office 


in the 
RAYMOND-COMMERCE BUILDIN( 


1180 Raymond Boulevarc 
Newark 2, N. J. 
TELEPHONE: Market 4-133] 


_ THOMAS J. KAPPOCK, Vice President, and 
resident of New Jersey for many years, will be in 
charge of our customer relations in New Jersey. 

_ DENIS W. MALONEY, Counsel, resident of 
New Jersey and title attorney with a long and 
varied experience in title insurance matters and 
title questions will head our law department in 


JE cordially invite qualified attorneys to be- 
come our approved examining counsel. 
Our New Jersey personnel shall be pleased to 
discuss examining counsel arrangements and all 
other phases of title insurance protection when 
you are considering the making of a real estate 


We shail be pleased to make our office available 
to you for the closing of your transactions. 
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Attorney General's Opinion 
fORMAL OPINION No. 35—1953. 


G. Baggaley, Secre- 
Commis- 
that under date 
Formal 


you with its 


n No. 12—1953. That opin- 
s rendered in 
quiry of April 8, 


to 
re- 
ac- 


reply 
1953 
as what 
taken by the 
and Fire- 
Commis- 
connection with execu- 
against pension 
“eS made by local police 
*men’s pension commis- 
causes wh n the 
was a retired pen- 


to 


advice 
be 


sre 





nt 


vere advised in that opin- 
at pension 


sOWances 


local police pr fire- 


ension commissions were 


from liability to execu- 
view of the authorities 
the opinion, and more 
arly so, in view of the 


ns of Section 7 of Chap- 


(R.S. 43:16-7) 
grant- 
shall be 
garnish- 
sequestration 
legal process” 


P.. L.. 1952 
that all per 
r this chapter 


1810NnS 


the rendering of our 
n, of April 27, 1953, afore- 
ied, there has been a 


law on 
ect of executions against 
payments, which I de- 
jiscuss with you in this 
opinion, in order that 

be guided accordingly 
administration of the 
hich you serve as Secre- 


Supreme 
Fischer v. 
568, had 


10n as 


recently, our 
n the case of 
98 Atl. (2nd 
the specifi 
the pension provid- 
1e statute administered 
Commission (R.S. 43:16- 
S. 43:16-7.2) “is wholly 
from judicial appro- 
before the idual 
ents reach the hands of 
sioner, to the 
ilimony establi 


c quest 


inc liv 


Satisiac- 
shed by 
‘ts in the Fischer case 
that the Police and 
s; Pension Fund Com- 
yf Irvington, had been 
by order of the Chan- 
sion to deduct a stated 
nonthly from respond- 
ion check, to be appli- 
mony and counsel fees, 
divorce decree. Subse- 
the Chancery Division 
the order, under the 
of Hoffman v. Hoff- 
J. 157 (1951). The wife 
ealed to the Appellate 
That Court (Fischer v. 


24 NJ. Super. 180) af- 
1e vacating of the or- 
‘ted to the Pension 
ion, stating: (Page 184 

faced with the ques- 
) whether the pension 
f the defendant may 
ed or sequestrated, at 
1e extent of the month- 
nts required under the 
decree, while in the 


the pension commis- 


defendant contends 
far as New Jersey 1S 


question has 
to the 


this 
tled adversely 
contention in the case 
an vy. Hoffman, supra, 
Mr. Justice Burling, 
or the Supreme Court 
ter alia: 
he policy of this State 
of exemptions from 
ess in cases of public 
unds appears from an 
f legislative treatment 
‘iting the several New 
tatutes dealing with 
nptions.” 
w of the language 
Mr. Justice Burling in 


em- 


Hoffman case, we feel that 
‘ holding is controlling 


here 


In that case the court did not 
distinguish between a general 
creditor’s rights against the de- 
fendant’s retirement payments 
and those under an alimony 
judgment. In the Hoffman case, 
although the question of a wife’s 
right under an alimony judg- 
ment to sequester her husband's 
pension moneys under a statu- 
tory governmental pension plan, 
exempting the same from ‘ex- 
ecution, garnishment, attach- 
ment, sequestration or other 
legal process’ was not the fac- 
tual issue involved, it seems to 
us that in view of the language 
employed by the court we must 
conclude that the Supreme 
Court regarded the alimony 
claim in the same category as 
any other creditor’s rights.” 
When the Fischer case reach- 
ed our Supreme Court, a major- 


ity of the Court, speaking 
through Mr. Justice Heher, re- 
versed the Appellate Division, 
holding that the pension in 


question was not immune from 
judicial appropriation to satisfy 
a court order based on an award 
for alimony. i quote from Mr. 
Justice Heher’s decision. 

“The exemptive clause of the 
statute in these words: ‘All 
pensions granted under this 
chapter shall be exempt from 
execution, garnishment, attach- 
ment, sequestration, or other le- 
gal process. R.S. 43:16-7, as 
amended by L. 1944, ec. 253, p. 
829. The amendment introduced 
this provision into the statute 


is 


“A pension such as this is a 
stated allowance or stipend to 
one retired from service, in con- 
Sideration of past services. The 
pensioning of civil servants, as 
well as those in private employ- 
ment, is designed primarily to 
attain suitable standards of ser- 


vice at a relatively low wage 
cost, by a guarantee against 
want when the servant’s years 


of productivity have ended, thus 


heightening the morale of the 
workers and enhancing the 
quality of the service. Plunkett 


v. Board of Pension Commis- 
sioners of Hoboken, 113 N. J. L. 
230 (S. Ct. 1934), affirmed 114 N. 


J.L. 273 (E. & A. 1935). Consid- 
ered in context, the immunity 
clause constitutes a protection 


cred- 
sense 

are 
tort, or 
to in- 


ovidence and 


ner 
1Cidi 


against impr« 
itors in the broad ge 
of persons whose c 
grounded in contract or 
a penalty or forfeiture, 
sure sustenance and a measure 
of economic security for the 
pensioner and his dependent 
family in the evening of life 
when earning power has dimin- 
ished or ceased altogether. It is 
akin to the policy of the law 
that limits execution upon the 
worker’s wages for the satisfac- 


Inim 
ialms 





tion of the claims of creditors 

5th is abundantly clear 
that the policy of the immunity 
provision is to shield the pen- 
sioner against the coercive re- 
medial and executorial proces- 
ses available to creditors, and 


thus to secure the pensioner and 
his family against improvidence 
and want. “Legal” process un- 
doubtedly has this generic sense, 
i.e. legal and equitable remedies 
in favor of those having a right 
of action grounded in contract 
or tort, a penalty or a forfeiture. 
The word “alimony”, presumab- 
ly derived from the Latin 
“alere,”” meaning to nourish or 


sustain, signifies the sustenance 
or support which a husband 


may be required to supply to his 
wife when she is living separate 
and apart from him, or has been 
divorced. It was the method by 
which the ecclesiastical courts 
yf England conferred the duty 
of support owed by the husband 
to the wife during such time 
as they were legally separated 
pending the marriage relation. 
Lynde v. Lynde. 64 N.J. Eq. 735, 
751 (E. & A. 1902). It is a perio- 
dic allowance determined by the 


wife’s needs and the husband’s 
means, and varies from time to 
time 
cumst 
it is 
terms of 
of the statute under review, de- 
signed as it is to secure the pen- 
sion aga the claims of third 
persons as a means of support 
for the pensioner and his family. 
“Such is the outstanding policy 
the statute. There is provis- 


ances. In its very nature, 
comprehended in the 


1 Ot 
not 


inst 


of 


ion for a pension to the depend- 
ents of the retired member, his 
widow and children under the 
age of 18 years, and his depend- 
ent parents if he dies without 
leaving widow or children. 


Amended R.S. 43:16-3; 43:16- 
But no pension shall be payable 
to a child children of a fe- 
male member unless it is estab- 
lished that ‘such child or chil- 
dren would otherwise become a 
public cl ’ RLS. 43:16-4.1. 

“A holding barring recourse to 
the statutory pension to absolve 
the public from the burden of 
supporting the pensioner’s wife 
or children would be perversive 
of the true intent and meaning 
of the act. And a decree of di- 
vorce in favor of the innocent 


or 








wife does not relieve the guilty 
husband from the obligation of 
support; this is the significance 
of a provision for alimony. 
Lynde v. Lynde, cited supra...” 

“The interpretive principle in 


general application elsewhere is 
that the essential purpose of 
such immunity from process is 











the protection not only of the 
pensioner, but of his family as 
well, fro destitution and the 
need for public relief, and, ab- 


sent a clear and definite expres- 
sion contra, the provision will 
not be read to enable the hus- 
band t laim the full benefit 
of the pension as against his 
dependent wife and children 
and thus to subvert the laws en- 
joining the husband the 


IDOI 
A} fl 


performance of this basic obli- 
zation f the marriage state. 
This w the ruling in Schlae- 
fer. v. Schlafer, 112 Fed. (2d.) 
177, 130 A.L.R. 1014 (Ct. App. D. 
C. 1940). Vide, Holmes v. Talla- 
da, 125 Pr. St. 133, 17 Atl. 238 (S. 
Ct. 1889); o 11 A.L.R. 123 and 


106 A.L.R. 669 


“The Hoffman case cited supra 





is plainly not to the contrary. 
There, the ibject matter was 
a group urance contract 
which made the retirement an- 
nuity and death payments 
‘nonassignable, whether by vol- 
untary act or by operation of 
law;’ an I holding was that 
if the innuity benefits were 
made available for the satisfac- 
tion of the eign decree for 
alimony contractual un- 
dertaking vould be _ violated 
There, the contract of the par- 
ties was enforced inter partes; 
here, the determinative is the 
policy of the statute 

“The judgment is accordingly 
reversed nd the cause is re- 
manded rther proceedings 


in conformity wit! this opinion.” 





A vigorous dissent was filed 
in this matter by Mr. Justice 
Burling, concurred in by Mr. 
Justice Wachenfeld, stating in 
part: . 

“It is difficult to concelve 
language more comprehensive 
than that ised in R.S. 43:16-7 


supra. Patently it 
order, writ or other 
required or per- 


as amended 
includes any 
formal ting 











mitted by law to be issued by 
a court of this state. The pre- 
mise of the majority opinion 
writes words into the statute 
which d not expressly exist 
therein. This is foreign to the 
method reby the legislature 
has treated the subject of ex- 
emption of pensions, namely to 
specifica designate the ex- 
ception from the exemption. 
“For the reasons herein ex- 


1 affirm 
amrm 


the judg- 
r Court, An- 


pressed I 
ment of the Sup 
pellate Division 
I have qi ated at length from 
the decisions of the Appellate 
Division and of tne Su- 
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AAA Survey Shows Need For Better 
Arbitration Clauses 





Labor unions and employers 
in New York, New Jersey, Pen- 
and Delaware are 
writing arbitration clauses in 93 


percent of the collective bar- 
gaining agreements, according 


to a preliminary survey recently 
completed by the American Ar- 
bitration Association. This com- 
pares with a figure of 89 percent 
reported by the Bureau of La- 
bor Statistics last March for the 
nation as a whole. 

Inadequately Drafted Ciauses 

Arbitration clauses are instru- 
ments of peace, often encourag- 
ing settlement of grievances in 


the early stages of grievance 
procedure. As a result, it fre- 
quently happens that unions 


and employers carry over an ar- 
bitration clause from one con- 
tract term to the next without 
giving much thought to the 
phrasing. 

Examining 2000 collective bar- 
gaining agreements, the Amer- 
ican Arbitration Associa- 
tion found about 30 percent 
were inadequately written for 
complete security against strikes 
and litigation. 

In this category were some 
which called for selection of a 
“mutually acceptable arbitrat- 
or when a dispute occurs, but 
which failed to indicate how ar- 
bitration would proceed if the 
preme Court, so that the honor- 
able members of your commis- 
sion and you, may see some of 
the problems, social, philosophi- 
cal and legal, that are involved 

AS a result of the recent hold- 
ing of the majority of our Su- 
preme Court in the Fischer case, 
(supra) the views of this Office 
on the question of executions 
directed against pension allow- 
ances paid by your commission, 
are stated as follows: pension 
payments made by your Fund, 
are exempt from’ executions, 
garnishments, attachments, se- 
questration or other legal pro- 
cess, prior to the time such pay- 





ments reach the hands of the 
pensioner; except, however, that 
such payments are “not im- 
mune from judicial appropria- 
tion, before the individual in- 
stallments reach the hands of 
the pensioner” to satisfy the ali- 
mony portion of alimony judg- 
ments. Alimony judgments, in 
other words, by judicial determ- 


ination, are to be considered as 
the exception to the general ex- 
emption of such payments from 
appropriation to satisfy judg- 
ments or court orders. 

It is observed that some Court 


orders for alimony before you, 
have been directed against lo- 
cal pension funds, rather than 


against the Consolidated Pen- 
sion Fund Commission. I would 
suggest that in the case of such 


orders, so directed, that you 
notify the plaintiff to obtain 
and serve on you a new Court 


order directing the payment be 


parties either could not or would 
not agree on a selection. 


Also in this category 
clauses which overlooked 


were 


the 


fact that if either party should 
refuse to make the partisan ap- 
pointment, where tripartite pro- 


cedures 


to 


are called for, there 
would be no way for arbitration 
proceed, unless the other 


party takes the matter 


to court. 


Since one purpose of arbitration 
is to make it unnecessary to liti- 


gate in court, 
which 
court 


action is, 


a faulty one. 


A third type 


of 


a contract clause 
cannot operate without 
to that extent, 


inadequate 


provision found among the col- 


lective 


bargaining 


agreements 


surveyed was one in which an 


arbitrator was 


named in 


ad- 


vance, but which neglected to 
provide alternative procedures if 
he should be unavailable when 
a future dispute occurs. 

Another example of a weak 
clause was one which provided 
for a tri-partite board of arbi- 


tration, 


adding that 


“any party 


failing to appoint its arbitrators 
or making it otherwise impos- 
sible to arbitrate shall lose the 


case. 


” It is obvious that a party 


which attempts to frustrate the 
arbitration process by dilatory 


conduct 


will not accept 


the 


other party’s verdict that he has 


thereby lost the 
suc 
front the parties 


case. A clause 


h as this could easily con- 


with two dis- 


putes, one over procedures and 
the other over the original grie- 


vance, where 
viously been only one dispute 


there 


had prev- 


The American Arbitration As- 
sociation recommends its Stand- 


ard Voluntary 
Clause 
these 


alternative 
written 


as an 
poorly 


Labor Arbitration 
to all 
agree- 


ments. The standard clause pro- 


vides 
cordance with the 
American 
tion.” 
time 
their obligations by 
ties and provide 
of lapses, 
fair 


for arbitration 
Arbitration 
Since these rules 
limits for 


all 


use 


guarantee that 


of this clause 
procedural 


‘in ac- 
rules of the 
Associa- 
include 
performance of 
the par- 
remedies in case 
is a 


controversies will not complicate 


the 


settlement of 


when they occur. 


grievances 
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Corporate and Other 
Fund to 


Subscriptions received during 
the summer months from all 
phases of the Law Center pro- 
gram were a result of intense 
activity in the Spring and boost- 
ed the grand total of the fund 
to $414,549, according to Hon. 
Henry E. Ackerson, Jr., general 
chairman of the program. 

Two gifts of $15,000 each con- 
stitute the larger portion of the 
$53,170 increase since the last 
report. A large number of indi- 
vidual and multiple share sub- 
scriptions from members of the 
New Jersey Bar throughout the 
country and friends of Rutgers 
were also received. Alumni sub- 
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HUDSON COUNTY DISTRICT COURT 
JUDICIAL ASSIGNMENTS she 


December 31, 1953 


Monday Tuesday Wednesday Thursday Friday 
PART I Judge Judge 
Reeves Reeves 
Judge Judge 
PART II Cozzi Reeves 
PART III Judge Judge 
Cozzi Cozzi 
PART IV Judge Judge 
Beronio Beronio 
PART V Judge Judge 
Nessanbaum Beronio 
PART VI Judge Judge 
Nessanbaum Nessanbaum 
Dated’ October 2, 1953 


Furman W. Reeves 
Presiding Judge 


Gifts Push Law Center 
$414, 549 


scribers increased from 209 to 

376, while their subscriptions in- 

creased from $30,391 to $52,712. 
Corporations Give 

William A. Hughes, President 
of the New Jersey Bell Tele- 
phone Company and corpora- 
tion chairman for the Law Cen- 
ter, has announced that, to date 
32 cerporations have subscribed 
$139,191. Corporate executives 
and professional leaders are now 
in the process of obtaining com- 
mitments from some 300 firms 
in New Jersey. 

Lawyers Give 

From the combination of ap- 
proaches, including area organ- 
izations, alumni class commit- 
tees and publicity, members of 
the New Jersey Bar, including 
the judiciary, have subscribed 
$165,358. Foundations account 
for another $110,000. This in- 
cludes the $100,000 conditional 
cift of an anonymous founda- 
tion. 

Justice Ackerson has reported 
that of the 735 gifts received 459 
have been subscriptions of $150 
or more. While all gifts and sub- 
scriptions are gratefully receiv- 
ed, it was pointed out that 60 
per cent of the donors are 
thinking their participation 
in terms shares of $150 or 
more—$5 month for 30 


of 
of 
per 


months. 
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Federal Tax Notes 


DEDUCTIONS: In 1945, tax- 
payer, a department store oper- 
ating on accrual basis, ascer- 
tained that it had overcharged 
on its ceiling prices and accrued 
the overcharge which it owed to 
the O.P.A. 

Held: Having ascertained its 
liability, it was deductible in 19- 
45. Marantz v Yoke, Coll. 

CAPITAL GAINS. Over a per- 
iod of 20 years, taxpayer acquir- 
ed substantial real estate, a large 
portion of which was sold in the 
years 1946-1948 in an orderly 
liquidation of assets. 

Held: Gains are capital and 
not ordinary. Austin v US., 6- 
30-53 D.L. 

NON-BUSINESS BAD DEBT: 
Taxpayer, an attorney, loaned 
money to a corporation for 
which he did legal work. Sub- 
sequently the debt became bad. 

Held: Loss was non-business 
bad debt. Treman, T.C.M. 7-27- 
53. 

CAPITAL GAINS: Taxpayer, a 
manufacturer and owner of a 
patent, granted to AB the right 
to manufacture, sell, use and 
install a hanger. 

Held: Receipts constituted 
capital gain. General Spring 
Corp., 7-27-53 T.C.M. 

PENALTIES: Taxpayer was 
convicted of evading income 
taxes by proof of increase in 
net worth from one year to an- 
other. Taxpayer argues there is 
no proof of intent. 

Held: Intent was a jury ques- 
tion. U. S. v Norris, C.C.A. 7-24- 
53. 

INSTALLMENT SALES: Plain- 
tiff sold his interest in an in- 
stallment business for a price 
equal to his unrealized profits. 

Held: Transaction involved 
conversion of profits to income 
rather than sale and was tax- 
able as ordinary rather than 
capital income. Bright v U.S., D 

7-31-53. 

NET WORTH: Taxpayer, a de- 
ceased clothing store operator, 
deposited large sums of money 
in his account in addition to his 
business’s, which was supported 
by inadequate records. 

Held: Fraud penalty was jus- 
tified. Lee, T.C.M. 7-31-53. 

EMPLOYEES TRUSTS: Tax- 
payer created a trust which had 
for its original beneficiaries sev- 
en employees. Due to lessening 
of business, the number of bene- 
ficiaries was reduced to one. 

Held: Above fact was insuf- 
ficient to disqualify the trust.! 
Birnie, 7-12-53. T.C.M. 

FRAUD: Taxpayer, a_ bed- 
spread manufacturer, alleged 
that his limited education and 
lack of accounting knowledge 
negated any intent to defraud, 
although his assets had increas- 
ed substantially in excess of his 
reported income. Taxpayer had 


pleaded nolo contendere to) ;\" 


criminal fraud. 


Held: Above facts showed no if 


intent to defraud. Prater T.C.M. 
7-31-53. 

NET WORTH: Taxpayer, a 
physician, alleged that $75,000 
of unreported net worth was a| 
cash hoard which taxpayer had} 
accumulated. His brother cor-| 
roborated the story. | 

Held: Income was amply sub- 
stantiated. Spalding, 7-31-53. 


U.S. District Court Call 


DISTRICT OF NEW 





TERSEY 











Z. H. POLACHEK 
Reg. Patent Attorney 
1234 BROADWAY (at 31st) 
New York 1, N. Y. 
Phone: LO. 5-3088 
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Announcements 


FIRE ADJUSTERS 
FOR THE ASSURED 

9 CLINTON ST., NEWARK 
Mitchell 2-4694-5 


Frank G Hahn and William 
V. Musto announce the forma- 
tion of the firm of Hahn and 
Musto for the general practice 
of law located at 1000 Hudson 
Boulevard, Union City, N. J. 








—We Cooperate With Attorneys 


SARASOHN & CO. 
FIRE ADJUSTERS FOR THE 
POLICYHOLDER 
786 Broad Street, 


Mordecai Sarbone and Vincent 
J. Convery announce the forma- 


tion of a partnership for the Newark 2, N. J. 
general practice of law under MArket 3-3213-4 
the firm name of Sarbone and 








Convery, 11 Hill Street, Newark, 


Fire Adjusting 
SERVICE TO ATTORNEYS 
IRVING M. MINION 
Associated Adjust: 

24 Cammmenee St., Ne 
Mitchell 2-1771 MArk 


Irwin J. Silverlight announces 
the consolidation and removal 
Elm Street, 
where he will 
general practice 


Westfield, N. J. 
continue in the 
law. 
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MArket 2-829 2 
BUSINESS and 


MORTGAGE L Oo A N ry 


MORGAN CO. 


Forw-rvers Recognized 


60 PARK PI 
NEWARK 2. N.]. 


RAT 271 9 1 












LAWYERS-CLINTON TITLE INSURANCE | 
COMPANY OF NEW JERSEY | 


A sound company engaged 
exclusively in the examina- 
tion and insurance of titles 
to real estate. 
A New Jersey Corporation—ORGA NIZED 1928—Serving New Jersey 
7 NELSON PLACE 05». Essex county Hall of Records NEWARK, N. 4: 
Mitchell 2-7875 
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